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REMARKS/ARGUMENTS 

Claims 2 1 and 22 have been amended, Ciaims 2-19, 21-23 an.d 25-3S are presently 
pending, with claims 16, 17, 18, 19, 21, 22 and 34-37 bebg the iiidependetit claiihs. 
Reconsideration is respectfiiiiy requested. 

Specification 

The specification was obj ected to becavtse the title of the invention is not descripti ve. 

White not conceding the correctness of the objection and in an eSbrt to expedite 
prosecution of the present appiicatioa, the title of the application has been amended to ''System 
and Method for Rate Assignment." Accordingly, Applicants respectfiiiiy request that the 
objection to llie specification be withdTa^^'n, 

Cluint Rejections ~ 3S tJSC § 102 

Claims 17, 19, 2L 35 and 37 were rejected under 35 IJSC § i02(e) as being anticipated 
by U.S. Pat, No. 7,630,321 to Jain et al. ('321 patent), Applicants respectfully request 
reconsideration and withdravmi of tlie rejection ipr at least the reasons gi ven below. 

Applicants submit that the '321 patent and the present application have the same 
inventive etitit>'. Because the '321 patent has the same inventive entity as the present 
application., the '321 patent is not a patent granted on an application by another, and therefore 
does not qua% as prior art under 35 U.S.C. §1 02(e). According to MPEP § 706.02(a)(Il)(B), 
"[i}n order to apply a reference uilder 35 U.S.C. 1 02(e), the inventive entity of the application 
must be diifegrejat than that of the reference" (emphasis added). 

For the Examiner's eonvenietiGe, Appiic-ants have attached the Declarations for both the 
'321 patent and the present application shdvs/ing that the *321 patent and the present application 
have the same itiventive entity. 

The Declaration for the '321 patent, which was granted iTom Pat. App. No. 10/640,777, 
was signed by inventors Avinash Jain on Februarv' 14. 2005; Jelena Damnjanovic on February 
14, 2005; and Tao Chen on February 22, 2005. The Declaration for the present application w^as 
signed by hiventors Avinisli Jain on August 1 1, 2004; Jelena Damnjanovic on August 12^ 2004; 
and Tao Chen on Aupist 1 1, 2004. Thus, th,e ''321 patent and the present application list 
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identical inventors, and therefore have the same inventive entity, >ciisqualifying the -321 patent 
from being used as prior art under 35 U.S.C. § 102(e). 

For at least the reasons given above. Applicants submit that claims 17, 19, 2L 35 and 37 
are in condition for ailQwance, and respectfully request that the § 102 rejeetion be withdrawn. 

Claim Rejections - 35 (JSC § 101 

Claims 21 an 22 were rejected under 35 USG § lOi for being directed to non-stet«tor>' 

subject matter. 

Without conceding tlie correctness of the § 101 rejection and in an ctYort to expedite 
prosecution of the application. Applicants have amended claims 21 and 22 to recite a '\non- 
transitorv computer-readable medium/' Accordingly, Applicants respectfully request that the § 
101 rejection be withdrawn. 

Allowable Subject Matter 

Appiicants appreciate the allowaDtice of claims 16, 18, 23, 25-34 and 36. 

Applicants appreciate the indication that claims 2-15 and 38 wduld be allowable if 
rewxittes iii independettt form including all of the limitations of the base claim and any 
intervening claims. However, since independent claim 17, from which claims 2-15 and 38 

depend, is allowable in its own right for at least the reasons given above, Appiicants submit that 
claims 2-15 and 38 do not need to be rewritten into independent fomi. 
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CONCLUSION 

In \khx of The anicndiricms couijinod hoi cm. Applicants submit that the application is in 
condition for ailowaiice, for which early action is requested. 

Please charge any fees or overpayments that may be due with this response to Deposit 
Account No. 17-0026, 

Respectfully submitted^ 

Dated: My 9, 2010 By: _ — ' V-y. VA^VyQ 

IWsg m"Vo, Rcgr No. 45,183 
(858)845-2116 

QUAl.COMM Incorporated 

Attn: Patent Department 

5775 Morehouse Drive 

Sail Diego, California 92121-1714 

Telephone: (858) 658-5787 

Facsimile: (858) 658-2502 



Page 11 of 11 



